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MEMORANDUM OPINION

l. I ntroduction

Michael Mohr served with honor in the United States Armiiere he was
trained in aircraft maintenance and repair. Following his discharge, Mr. Mohr used
the skills he had acquired as an aviation mechanic to secure a job at DynCorp
International performing maintenance on Apache helicoptérkile at DynCorp,

Mr. Mohr not only honed his skills as an aviation mectéuoit also taught himself
how to write computer programs.

When DynCorp secured a contragith Boeing Companyto depopulate

Apaches, Mr. Mohr became inlved in thatproject “Depopulation” is one part of
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a recyclingprocesdor aircraft parts During depopulation, thousands of parts are
removed from an aircraft. Some of the removed parts arseasbled into
manudacturing kits for reuse on anew model. Some of the removed parts are held
as replacements for parts on the existing model. (#ms are simply scrapped.

To facilitate the laborious and detailed manual work of disassembling
aircraft, on his own initiative,Mr. Mohr develogd a computer progra that
generated Excel spreadshettshelp DynCorp mecharsdrack the parts of the
helicopters that they depopulatedvr. Mohr's programming skills became so
valuable toDynCorp that the company eventually changed Mr. Mohr’s job title
from mechanic to computer programmer, and tracking parts and otherwise
supporting the depopulation effortitiv information technology became Mr.
Mohr’'s primary assignment Ultimately, Mr. Mohr’s efforts contributed to the
creation ofthe Aviatim Maintenance Inventory Progra(AMIP), a computer
program that allowed DynCorp to substantially increase etffieiency of the
depopulation process.

When Boeing moved its depopulation work to Science and Engineering
Services, Inc.Mr. Mohr moved too. Mr. Mohr brought his copy of AMiB SES
and registered a copyright ¢me AMIP computer program

At SES, Mr. Mdr deployed AMIP to support the Apache depopulation

effort andthen copied AMIP to create BMIfor the depoplation of Blackhawk



helicopters and DMIRor the depopulation of Apache Delta model helicopters.
Mr. Mohr made numerous changes to the AMIP, BMiRJ DMIP source code to
address requests from SES personnel and clients, add new functionality, and fix
errors. Mr. Mohr also drafted a license that gave SES permission to use AMIP
under certain conditions.

As the use of AMIP and its related programswgrédr. Mohr became
concerned that the terms of the license were not being honored. Mr. Molelalso f
that his working environment had become hostily. Mohr raised his concerns
with the management at SES, but the resulting negotiations failed tocpradu
agreement to purchase or a new license for AMIP. Subsequently, Mr. Molar sen
letter of involuntary resignation to SES and instituted this civil action.

In this lawsuit,Mr. Mohr asserts claims againStience and Engineering
Services, Inc., Sciercand Engineering Services, LLC, SES Holding Co., Inc., and
Harold G. “Bud” Sowers (Doc. 35, pp. 23).! For ease of reference, in this
opinion, the Court will refer to the defendants collectively as SES. Mr. Mohr
asserts against SEBfederal cause @ction for copyright infringement under 17
U.S.C. 8§ 50l1and state lawclaims for breach of contract, unjust enrichment,
conversion, accounting, defamation, intentional interferenceh vatisiness

relations, conspiracyand fraud. (Doc. 35. The defendantdhave filed a

! Mr. Mohr's “Amended and Restated Complaint,” which is Document 35 in the Clerk’s Record,
is the operative pleading in this action.



counterclaim, in which they ask the court to dectagg Mr. Mohr's copyright is
invalid. (Doc. 43). This matter is before the Court on Mr. Mohr's motion for
partial summary judgment on his copyright infringement claim and the defendants’
motion for summary judgment on Mr. Mohr’s claim@ocs. 73, 7p

[I.  Standard of Review

“The court shall grant summary judgment if the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to judgment as
a matter oflaw.” Fed. R. Civ. P. 56(a). To demonstrate that there is a genuine
dispute as to a material fact that precludes summary judgment, a party opposing a
motion for summary judgment must cite “to particular parts of materials in the
record, including depasbns, documents, electronically stored information,
affidavits or declarations, stipulations (including those made for purposes of the
motion only), admissions, interrogatory answers, or other materials.” Fed. R. Civ.
P. 56(c)(1)(A). “The court need consider only the cited materials, but it may
consider other materials in the record.” Fed. R. Civ. P. 56(c)(3).

When considering a summary judgment motion, a court must view the
evidence in the record and draw reasonable inferences in the light most liavorab
to the noAmoving party. White v. Beltram Edge Tool Supply, Iné89 F.3d 1188,

1191 (11th Cir. 2015).“If the movant bears the burden of proof on an issue,

because, as a defendant, it is asserting an affirmative defense, it rablsieshat



thereis no genuine issue of material fact as to any element of that defense.”
International Stamp Art, Inc. v. U.S. Postal Servid®6 F.3d 1270, 1274 (11th
Cir. 2006) (citing Martin v. Alamo Community College DisB53 F.3d 409, 412

(5th Cir. 2003)).

“In practice, cross motions for summary judgment may be probative of the
nonexistence of a factual dispute, but this procedural posture does not
automatically empower the court to dispense with the determination whether
guestions of material fact exist.Georgia State Conference of NAACHrayette
Cty. Bd. of Comm’s775 F.3d 1336, 1345 (11th Cir. 2015) (internal quotation
marks and brackets omitted) (quotibgc Courte Oreilles Band of Lake Superior
Chippewa Indians v. Voig700 F.2d 341, 349 (7th Cir. 1983)). “If both parties
proceed orthe same legal theory and rely on the same material factise case is
ripe for summary judgment.”Id. (internal quotation marks omitted) (quoting
Shook v. United Stategl3 F.2d 662, 665 (11th Cir. 1983)).

[11. Factual Background

Michael Mohr joinedthe U.S. Army in 1999. Qoc. 27, p. 31; Doc. 786,
pp. 4-5). After completing basic training, Mr. Mohr received advanced individual
training as “an aircraft engine mechanic on the Kiowa, Apache, Black Hadk, an
Chinook helicopters.” (Doc. 27, p. 31). The Army assigned Mr. Mohr to a duty

station in Germany, where Mr. Mohr continued to learn about the assembly,
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maintenance, and repair of various types of aircraft. (Doc. 27, p. 31). Beginning
in 2004, Mr. Mohr served a onear tour of duty in Iragq as @latocon sergeant.
(Doc. 27, p. 32; Doc. 786, p. 4. Following his service in Iragq, Mr. Mohr was
honorably discharged from the Army. (Doc. 27, p. 32).

In 2005, Mr. Mohr returned home to Texas and found work with DynCorp
as an aircraft mechanat theSan Angelo Army Facility (Doc. 27, pp. 3233;
Doc. 7512; Doc. 7536, p. 4. DynCorp is a government contractoMVhile
working for DynCorpMr. Mohr met Harold “Bud” Sowers, a civilian government
employee who worked in the Army’s Apache project management office. (Doc.
27, pp. 3334; Doc. 755, 13). Among other dutiesMr. Sowers oversaw the
Army’s depopulation of Apache helicopter The Amy used this process to
disassemble oldenodel Apaches, trackhe condition of the parts that vee
removed, and packagertain parts for reise on upgrded Apaches. (Doc. 27, pp.
34-35; Doc. 33, pp. 27472; Doc. 723, pp. 1116, Doc. 755, pp. 23). Theparts
that were not incorporated into rrew Apache modelere storedfor later useas
replacement parts dhe current modedr disposed of as scrapDoc. 33, pp. 274
72;Doc. 864, 16).

The depopulatiorprocessinitially took placeat the Corpus Christi Army
Depot and ata facility in Mesa, Arizona run by the Boeing Compaitiye

manufacturer of the Apache llw@pter. (Doc. 33, p. 272Doc. 7536, p. 4 Doc.



72-3, p. 10. Later, some aircraft were sent to San Angelo for geeation,and
parts were shippefilom San Angelo to Boeing or Corpus Christi for repair or use
in the manufacteof new Apaches. (Doc. 736, p. 4; Doc. 8@, 16; Doc. 33, p.
271). When San Angelo first became involved in the depopulation prolyram
Mohr andthe othermechanicsarrying outthe depopulation processedprinted
parts lists andhandwritten tags tomanuallytrack partsas mechaniceemovedthem
from the aircraft. (Doc. %3, p. 18; Doc. 7%, 16; Doc. 33, pp. 27273; Doc. 86

4, 13; Doc. 7510, pp. 14-15).

To aid in the labelling ofhe thousands of part®r each helicopter, Corpus
Christi hiredRobbinsGioia, a program management services company, to develop
a computer program “to print the tags and also track the parts as they came off of
theaircraft.” (Doc. 755, {6; see alsdoc. 33, pp. 27374; Doc. 753, 14). The
program developed by Robb#&oia was called the Programmed Depo
Maintenance Scheduling Systemn PDMSS. (Doc. 736, p. 2; Doc. 7%, 16).

After the Army transferredome of the depopulation woftom Corpus Christto
San Angelo,Miles Keller and Mark Sampson, two Robbi@gia employees,
installed Zebra printers anchplementeda version oftie PDMSS programat San
Angdo. (Doc. 754; Doc. 755, 119-11; Doc. 7562; Doc. 33, pp. 276/9; Doc.
86-4, 118-9 Doc. 27, p. 39; Doc. 78, 1110-30; Doc. 758, 112-10; Doc. 7533,

pp. 18-19; Doc. 759; Doc. 7511; Doc. 7521, 113-6).



The computer progranthat Mr. Keller and Mr. Sampsommplemented
printed tags for parts that had been removed from an aircraft and tracked those
parts once they were shipp&®m San Angeld. (Doc. 864, 19). The tracking
aspect of the Keller/'Sampson PDMSS program operated at the tail end of the
depopulation processA second program thaflr. Mohr developedseparatelyin
2007also had a tracking function, but that tracking function assisted mechanics on
the front end of thalepopulation process, in part by providing hyperlinks that
enabledmechanicgo access pictes of the parts that they needed to remove from
a helicopter (Doc. 864, 1134, 7, 10 Doc. 7511).

Mr. Mohr's 2007 program began simply enough as a series of Excel

spreadsheets into whicMr. Mohr transferred parts information fromaper

% The parties dispute the exact nature of the computer program that was in usefagSa.
While the Court recounts the facts as a whole in the light most favorable to Mr. Mahr, thi
section, in particular, relies heavily on Mr. Mohr’s declaration in which he idescPDMSS

and its relationship to the computer program over which he claims ownerSie@pDac. 864).

The defendants have placed substantial evidence in the record that conflictsrwitoi's
characterization, including the contract and statement of work under which R&hbias
implemented PDMSS at San Angelo (Doc-4)5the sworn statements of thedividuals at
RobbinsGioia, DynCorp, and the U.S. government responsible for bringing PDMSS to San
Angelo (Docs. 783, 758, 7521, 755); Mr. Mohr’'s own statements made in the course of this
action and when PDMSS was being introduced at San Angelo (Doc. 27, p. 39; Doc. 33;-pp. 113
17; Doc. 7510, pp. 35141, 15659; Doc. 759; Doc. 7511; Doc. 7513; Doc. 7514; Doc. 75

15; Doc. 7516; Doc. 7517; Doc. 7520; Doc. 7530; Doc. 7531; Doc. 7532; Doc. 7562); and
references to PDMSS within the source code registered by Mr. Mohr (Ddg.p/@2; Doc. 75

37, 1 4377). “As ageneral principle, a plaintiff testimony cannot be discounted on summary
judgment unless it is blatantly contradicted by the record, blatantly inconsmtentredible as

a matterof law, meaning that it relates to facts that could not have possibly been dbserve
events that areontrary to the laws of natureFeliciano v. City of Miami Beaglvy07 F.3d 1244,
1253 (11th Cir. 2013) Because the Court can resolve the pending motions for summary
judgment without reaching the issue, the Court will not consider whether Mr. Mohr’sadiecia
should be discounted because it is blatantly contradicted by the record.
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documents Mr. Mohr “divided the spreadsheets into notebooks based on all the
sections of the helicopter.” (Doc.-86 3). Eventually,Mr. Mohr built a Visual
Basic interface with buttons that corresponded to each section of the diréraft.
click of a button opned the Excel spreadsheéts a helicopter section and
allowed mechanics to record whether they had removed a particular part
Mechanics also couldccess links to pictures of the parts ttaduldbe removed.
(Doc. 864, 13-4 Doc. 7510, p. 27.

Mr. Mohr began developing this computer program on his own initiative and
worked on the program both at home and at San AngBloc. 864, 15; Doc. 75
10, p. 153Doc. 7#8). In August of 2007DynCorp changed Mr. Mohs’ primary
job title from general mechanito computerprogrammer IV. (Doc. 73.2; Doc.
75-10, p. 153. Mr. Mohr voluntarily installed hispreadsheet program on servers
at theSan Angeldacility. (Doc. 864, 5; Doc. 7559, p. 9 Doc. 7511). After
Miles Keller and Mark Sapson completed the installation of PDMSS, Mr. Mohr’s
2007 program operatkalongside the tag printing and shipping inventory report
functions of PDMSS. (Doc. 88, 110; Doc. 7510, p. 3).

Mr. Sampson supported the PDMSS applicatiorsitey at San Angeldor

approximately nine months as a Robb@isia employee. [Joc. 864, { 12;Doc.

% Visual Basic is a computer programming languagee Visual Basic Programming Gujde
MICROSOFT DEVELOPER NETWORK, https://msdn.microsoft.com/ars/library/y4wf33f0.aspx
(last visited Aug. 12, 2016).



7519; Doc. 758, 19). Mr. Sampson then joined DynCorp “as a computer
programmer supporting and updating the PDM#&ram.” (poc. 864, 1 12;

Doc. 758, 11). Mr. Sanpson and Mr. MohstudiedASP.NETand learned how

to use that computer languaigecreate applications that could be accessed through
a web browset. (Doc. 7510, p. 30).

Beginning in 2008using ASP.NET Mr. Mohr and Mr. Sampson worked
together tacreate aomputerprogram that wouldrack all the parts of a helicopter
print part tags, and generate status reports on the depopulation pr(i2ess86
4, 1 14;Doc. 7510, p. 33 Doc. 27, pp. 36831, 39, 54, 63 They completed their
program in 2010and named ithe Aviation Maintenance Inventory Prograor
AMIP. (Doc. 864, 1 16;Doc. 7510). AMIP relied upon the database created for
PDMSS. (Doc. 780, p. 15254).

In December 0f2009, while still a civilian government employe®&ud
Sowers asked Mr. Mohr for his resume in connection with a positise&twhich
had recently won a subcontract from Boeing to perform the depopulation of
Apache helicopters. (Doc. 27, p.~42; Doc. 7536; Doc. 723, p. 13). SES hired
Mr. Mohr as aproduction manager in January of 2010. (Doc.-3p7 Whenhe

left DynCorp,at Mr. Sowers’s direction, Mr. Mohmade acopy of the PDMSS

4 “ASP.NET is an open source web framework for building modern web applications and
services.” ASP.NET, http://www.asp.net/ (last visited August 12, 2016).
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databasand brought that copy and the AMIP prograith him to SES. [Doc. 86
4, 1 18;Doc. 7510, pp. 15354; Doc.33, p. 119.

Early in 2010, Mr. Mohrtook steps to register a copyright for tiheévIP
computer program (Doc. 33, p. 12621). Mr. Mohr contends that in seeking a
copyright for AMIP, he was acting on the advice of Bud Sowers. (Doeld5p.
160-62). Mr. Sowersrecalls having a conversation with Mr. Mohr at San Angelo
in which the subject of copyright protection was raised, but denieee¢hatended
for Mr. Mohr to copyright AMIP. (Doc. 73, pp. 4445, 65-66). As part of his
copyright applicationiMr. Mohr deposited a portion of the AMIP source code with
the U.S. Copyright Office, bute did not deposibr preserve the full source code
as it existed at that time. (Doc.-18, pp. 4641). The Copyright Officessued a
copyright registrationfor AMIP to Mr. Mohr on February 24, 2010 The
certificate ofcopyright registratiorstates that Mark Sampsasma ceauthorof the
registered AMIP program(Doc. 353).

At SES, Mr. Mohr helped set up the depopulation production lines and the
computer hardware SES’s mechanics would need to use AMIP. (Doc. 27+p. 44
45; Doc. 7¢7;, Doc. 7510, pp. 17678, Doc. 7217, p. 10-11). Mr. Mohr also
drafted a license that allowed SES to use AMIP without paying a Iraprise

The license provided that SES’s right to use AMIP for free would contiou@n

®> In December 2013, Mr. Sampsomrséd a document titled “Assignmeot Copyright” that
purports to transfer Mr. Sampson’s interest in AMIP to Mr. Mohr. (Do@)35-

11



unlimited period of time” in the event of Mr. Mohnsluntary separation from
SES. (Doc. 3%). The license agreement is unsigned, and the record does not
paint a clear picture of which SES employedéisany—received a copy of the
license. Doc. 27, pp. 4651; Doc. 355; Doc. 723, pp. 4546; Doc. 7510, pp.
16263, 176-75; Doc. 1074; Doc. 7217, p. §.

Mr. Sowers remained a government employee until February of 2012, at

which point he retired for approximately six months. (Doe37B. 12). After the
Apache depopulation effort was underway, SES began work on a contract to
depopulate Blackhawk helicopters and hired Mr. Sowers out of retirement to help
manage that process. (Doc-F2op. 3435, 61-62). Mr. Sowers asked Mr. Mohr
to develop a version of AMIP thatechanics could uge trackthe depopulation
of Blackhawks. Mr. Mohr complied by making a copy of the AMIP source code
and renaming it BMIP. (Doc. 80, pp.206-08; Doc. 27, pp. 5%4). Later, Mr.
Mohr followed the same process tweate another version of AMHPcalled
DMIP—that tracked the depopulation of Apache Delta model helicopters. (Doc.
7510, 209-10; Doc. 27, p. 72; Doc. 35). After he copied thenfrom AMIP, Mr.
Mohr modified BMIP and DMIP to meet the needs bktparticular projects that
the respective progranssipported. (Doc. 33, pp.485; Doc. 357).

As the number of programs in use grew, so did Mr. Mohr’s responsibilities.

Mr. Mohr served asthe database administrator, the computer programmer, the

12



systems administrator, the subject matter expert, the production plgEmrihe
production manager.” (Doc. 27, p. 53 Doc. 33, pp. 1527; Doc. 10%5).
Immediately after Mr. Mohr installed AMIP on SES’s servers, approximately four
mechanics used the program during the depopulation process. The number of
individuals using AMIPand programs based on its source ogsv to more than

200 during Mr. Mohr’'s employment with SES. (D@@., p. 54).

Theincreased workload too& toll on Mr. Mohr and in 2011he began to
miss work due to poor healt(Doc. 33, p. 22).Mr. Mohr also became concerned
that SES was attempting to unfairly exploit him and the AMIP source code. (Doc.
75-10, p. 210). Following a meeting between SES and Basiiprch of 2012,
in which he was asked to provide Boeing with remote access to AWMHPMohr
tendered his resignatiomut then decided to continue working for SES after
meetirg with his supervisor. (Doc. 33, pp.-2®; Doc. 461; Doc. 724, pp. 39
40). Shortly afterward, in March of 2012, Mr. Mohr wrote to Mr. Sowers, “| just
want to be happy again and | can['Jt when | am worried if my job is using me and
will take what they can from me then kick me away.” (Doecl46. 2).

SES increased Mr. Mohr’s salary by approximately 50% in early 2013, but
the relationship between Mr. Mohr and SES continued to deterial@tg with
Mr. Mohr's physical condition (Doc. 33, pp. 6970; Doc. 7510, pp. 21420,

249-53, 26265). In March of 2013, Mr. Sowers directed Mr. Mohr to begin work

13



on a version of AMIP that could support the depopulation of Cobra helicopters.
(Doc. 33, pp. 6869). The following month, Mr. Mohr sent a letter through
counsel to the president of SES complaining that SES had exceeded the scope of
the license provided by Mr. Mohr, violated the copyright on AMIP, and created a
hostile work environment.Dc. 33, pp. 7974; Doc. 7215; Doc. 7510, pp. 226
25). An executve from SES met with Mr. Mohr to discuss the issues raised in the
letter and the possible purchase of the AMIP copyright, but no agreement was
reached. (Doc. 33, pp.-A8b; Doc. 7510, pp. 22538, Doc. 7545). On October
23, 2013, counsel for Mr. Mohr sea letter to counsel for SES purporting to give
notice of Mr. Mohr’s involuntary resignation amequesng that SESconfirm in
writing that it wouldcease use of AMIP, BMIP, and DMIP by the end of the next
day. (Doc. 3510).

In September of 201FHES began developing computer program called
Aircraft InventoryRepair, or AIR, to relace AMIP, BMIP, and DMIP. (Doc. 72
12, pp. 3631, Doc. 7217, p. §. SES deployed Black HawkIR to replace BMIP
in January of 2014. (Doc. 72, p. 31). SES deplged Apache Air in April of
2014, but continued to use DMIP for some weeks after that. (Det2,72. 41).
To implement the printing function iboth versions oAIR, SES copied portions
of the DMIP source code. (Doc.-12, pp. 33+32 Doc. 7217, pp. 56).

This lawsuit followed Mr. Mohr’s departure from SES.
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V. Discussion

A.  Copyright Infringement Claim

Copyright protection is a complex area of the law. Counsel for the parties
have provided wideanging legal arguments regarding the scope of Mr. Mohr’s
copyright and the merits of his infringement claim. Ultimately, though, Mr.
Mohr’'s claim rises and falls on fundamental propositions of copyright Evat,
Mr. Mohr must demonstrate that the Court may exercise jurisdiction over his
infringement claim. Then, “[tjo make out a prima facie case of copyright
infringement,[Mr. Mohr] must show that (1) [hejwns a valid copyright in the
[work] and (2) defendants copied protected elements from the [wofkjith v.
Casey 741 F.3d 1236, 1241 (11th Cir. 201@juoting Saregama India Ltd. v.
Mosley 635 F.3d 1284, 1290 (11th Cir. 2011)) (internal quotation marks omitted
and alterations in original). Mr. Mohr’s copyright infringement claim fails as a
matter of law because he cannot satisfy either prong ofveafdacie caséor the
copyright claim over which the Court may exercise jurisdiction

1. Subject Matter Jurisdiction

The Court’'s examination of Mr. Mohr’s copyright infringement claim begins

with the most fundamental question of alio what extentdoes the Court have

jurisdiction over Mr. Mohr’s copyright claim? The answer to that question lies in
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Mr. Mohr’'s copyright registration. As the Eleventh Circuit Court of Appeals
explained inM.G.B. Homes, Inc. v. Ameron Homes, :Inc.

The Copyright Acprovides that:

no action for infringement of the copyright in any work shall be
instituted until registration of the copyright claim has been made in
accordance with this title.

17 U.S.C. 8§ 411(a) (West Supp9l). The registration requirement is
a jurisdictional prerequisite to an infringement suit

903 F.2d 1486, 1488 (11th Cir. 1990)Thus, this Court has subject matter
jurisdiction over an infringement claim concerning therk for which Mr. Mohr
obtaineda copyright registratian Pursuant to 17 U.S.C. § 101, “where a work is
prepared over a period of time, the portion of it that has been fixed at any particular
time constitutes the work as of that time, and where the work has been grepare
different \ersions, each version constitutes a separate work.”

Mr. Mohr’s copyright registration is dated February 24, 2010. The title of
the registered work is “AMIP (Aviation Maintenance Inventory PrograniDoc.
35-3). According to lie certificate ofregistration the registered work, the AMIP
computer program, was completed in 2010, and Mr. Mohr and Mr. Samapson
the authors of theegistered work (Id.).

As discussed in greater detail below, the precise scope of the work for which
Mr. Mohr registereda copyright is unknown and unknowable heza Mr. Mohr

deposited only a portioof the AMIP source code with the U.S. Copyright Office
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when he registered his copyrightfebruary2010. (Doc. 7810, pp. 4641). But
this much is certair the registered program is not tiwerk that Mr. Mohr created
in 2007 to enable DynCorp mechanide record in computergenerated
spreadshestthe numbers for the parts that the mechamasoved from various
helicopter sections.

It is undisputed that 2007, Mr. Mohr used Excela compugr program
available through Microsafto createspreadsheets into whidte could manually
type parts informatiothat DynCorp mechanics wrote by handdomcuments that
they created as thagmovedhelicopter part§. (Doc. 864, T 3). In time, Mr.
Mohr wrote code that enabled the mechanics to input the parts information into
digital versions of the Excel spreadsheets. (Doe4,8%4). The “2007 program
tracked every part of a depopulatégachein terms of whether the part was
removed from or remained on the aircraft.” (Doc48¢] 7). The “2007 program
did not print any tags” for parts that mechanics removed from helicopters; “all tags

were manually filled out by the mechanicid.j.’

®Excel is a datananagement application available as part of the Microsoft Office softwitee su
MICROSOFT, http://products.office.com/ems/excellast visitedAugust 30, 2016).

’ Again, consistent with the Court’s obligation to view the evidence in the light nvasafde to

Mr. Mohr, in tracing the development of the AMIP program, the Court relies heavily on Mr
Mohr’'s June 26, 2015 declaration. (Doc-86 That document contains Mr. Mohr’'s most
recent, comprehensive seiption of the development of the AMIP progranfCompareDoc.
75-10, the transcript of Mr. Mohr’'s December 2014 deposition).
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The AMIP program for which Mr. Mohr has a registered copyright
substantially different from the 2007 program. First, Mr. Mohr developed the
program with Mark Sangon after Mr. Sampson became a DynCorp employee in
2008 (Doc. 864, 114; Doc. 722, p. 29J)ines 18-23). Second, Mr. Mohr and Mr.
Sampson “‘implemented a driver” in the AMIP program which “allowed the
program to print tags” usingebraprinters installed at DynCorp’s San Angelo
facility where Mr. Mohr worked. (Doc. 88, § 14). Mr. Mohr explaned that his
2007 program could not print tags because his 2007 program “was built on a
different framework than” the program that operated the Zebra printers. (Doc. 86
4, 1 14). In Mr. Mohr's words, he and Mr. Sampson “wrote completely fresh
printing functionality source codé Third, the AMIP programis written in
ASPnet a computer language used to develop web applicatiocfise AMIP
programallowed users to access helicopter parts data stored BQL database
through a web browsga feature noshared by the 2007 prograniDoc. 33, pp.
230-31; Doc. 7510, pp. 18081; Doc. 7212, p. 5)°

There is no doubt that the AMIP program stems from the concept of
electronically organizing parts dathe very concept that prompted Mr. Mohr to

create Excelparts spreadsheets #007. But the registered AMIRprogramis

8 In answer to an interrogatory posed by the defendants, Mr. Mohr responded, “My copyrighted
source code is not based, in whole or in part, on any previous works.” (Doc. 75-59, p. 6).
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distinct from the 2007 spreadsheet prograimr copyight purposes because a
copyrightprotecs anexpression, nan idea 17 U.S.C. § 102(b) (“In no case does
copyright protection for an mjinal work of authorship extend to any idea. . . .”).
Cambridge Univ. Press v. Patton69 F.3d 1232, 1286 n.25 (11th Cir. 2014) (“As
noted, copyright protects expression, and not the underlying ideas a work
contains.”). The AMIP program, thevork that Mr. Mohr registered in 2010, is a
separate work from Mr. Mohr’s 2007 program.

Thus, the Courtmay exercise jurisdiction over Mr. Mohr's copyright
infringement claimas itpertains to the fulkautomatedAMIP web-basedcomputer
program thaMr. Mohr registered in February 2010.

2. Copyright Ownership
a.  Work Madefor Hire

SES argues that Mr. Makrcopyright infringement claim fails at the first
step of the copyright infringement analysis because Mr. Mahnot prove that he
owns a valid copyright in the AMIP program. SES contendstliegirogram is a
“work made for hiré, meaning that Mr. Mohr’'s job responsibilities included
computer programming, and he created the AMIP program in the performance of
his employment responsibilities such that the rights to the 2010 AMIP program
belong to Mr. Mohr’s employer, not Mr. MohAlthough the Court has located no

opinion in which the Eleventh Circuit Court of Appeals has used the dxplici
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phrase “affirmative defense,” it is clear that the Eleventh Circuit regards the
“work-for-hire” doctrine as such.

In M.G.B. Homes, Inc. v. Ameron Homes, 1803 F.2d 1486 (11th Cir.
1990), after discussing theasitory basis for the wosfor-hire doctrine, the
Eleventh Cirait stated:

we hold that Ameron [the alleged infringer] does have the right to

assert this defense. It is not unheard of, as MGB asserts, for the

“work-for-hire” issue to arise “as a defensive tactic adopted by a

third-party infringer to dispute the valigi of the plaintiff's

copyright.” Easter Seal Society for Crippled Children and Adults of

Louisiana, Inc. v. Playboy Enterprise8§15 F.2d 323, 333 (5th

Cir.1987) cert. denied485 U.S. 981, 108 S.Ct. 1280, 99 L.Ed.2d 491

(1988)

Id. at 1490 (footnote omitted).Moreover, relying on the express language of the
Copyright Act, the Eleventh Circuit has held that proofao¥alid certificate of
copyright registration “‘shall constitute prima facie evidence of the validity of the
copyright and of the facts stated in the certificald.’ U.S.C. § 410(c) (1996)
‘Once the plaintiff produces a certificate of copyright, the bardkifts to the
defendanto demonstrate why the claim of copyright is invalidViiTek Holdings,

Inc. v. Arce Eng'g Cp89 F.3d 1548, 1554 (11th Cir. 1996) (quotBateman v.

Mnemonics, In¢.79 F.3d 1532, 1541 (11th Cir. 1996)).

® Mr. Mohr argues that SES cannot defend against his claim of copyright infringdye
invoking the workfor-hire doctrine because SES does not have standing to assert the rights of a
third-party, like DynCorp. (Doc. 76, pp. 468). M.G.B. Homessquarely disposes of that
argument.
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Other circuits uniformy} have held expressihat the workfor-hire doctrine
Is an affirmative defense on which the defendant bears the burden of proof.
Medforms, Inc. v. Healthcare Mgmt. Sols., Ji®90 F.3d 98, 105 (2d Cir. 2002);
MacLean Associates, Inc. v. Wm. M. MerbtgidingerHansen, Ing.952 F.2d
769, 771 (3d Cir. 1991)wentieth Century Fox Film Corp. v. Entm’t Distrid29
F.3d 869, 877 (9th Cir. 2005Allan v. Springville City388 F.3d 1331, 1336 (10th
Cir. 2004);see also Fun Spot of Florida, Inc. v. Magical Midway of Cent. Florida
Ltd., 242 F. Supp. 2d 1183, 1186 (M.D. Fla. 2002). réfure, theCourt treats the
doctrine as an affirmative defense and evaluates the relevant evidence
accordingly°

The Court’s analysis begins with the certificate of registration for the AMIP

program The certificate states that the program is not a work made for hire. (Doc.

19 Citing an unpublished NintBircuit opinion, SES states:

The Copyright Act presumes that a work prepared by an employee within the
scope of his employment belongs to the employer “unless the parties have
express} agreed otherwise in a writtémstrument signed by them, . .17 U.S.C.

8 201(b). It isPlaintiff's burden to overcome this presumption by proving that a
conrary agreement was reached wibynCorp. See, e.g.Wilkes v. Rhino
Records,No. 9656238, 1997 U.S. AppLEXIS 35721 at *4 (9th Cir. Dec. 4,
1997) (stating Hat plaintiff failed to presensufficient evidence on summary
judgment to overcome work for hire presumption).

(Doc. 96, p. 24)emphasis in SES brief)in M.G.B. Homesthe Eleventh Circuit discussed the
Supreme Court’s opinion i@mty. for Creative Nn-Violence v. Reid490 U.S. 730 (1989and
expressly rejected the proposition that the wlorkhire doctrine creates a rebuttable
presumption on which the plaintiff carries the burden of prodf.G.B. Homes903 F.2d at
1491. SES cited theM.G.B. Hones opinionin its summary judgment briefs (Doc. 74, p. 49;
Doc. 96, p. 23 n. 10) but did not discuss this aspect of the decision in its Gief<ourt will
discuss th&eidopinion shortly.
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35-3). The certificate, then, constitutes prima facie evidence that the 2010 AMIP
program is not a work made for hirdliTek Holdings, Inc.89 F.3d at 1554 For
SES to previh on its affirmative defense, the evidence in the record must
demonstrate that the certificate is incorraetl that under the Copyright Act, Mr.
Mohr’'s employer, DynCorp, is considered the author of the program.

Under the Copyright Act, 17 U.S.C. 881-1332, “[c]opyright in a work
... vests initially in the author or authors of the work.” 17 U.S.C. § 201(a). “In
the case of a work made for hire, the employer or other person for whom the work
was prepared is considered the authar,.and, unles the parties have expressly
agreed otherwise in a written instrument signed by them, owns all of the rights
comprised in the copyright.” 17 U.S.C. § 201(b). The Copyright Act defines a
“work made for hire” as “a work prepared by an employee within ¢bpes of his
or her employment....” 17 U.S.C. § 101.

The parties agree, and the record leaves no doubt, that Mr. Mohr was an
employee of DynCorp when he developed AMIPDynCorp hired Mr. Mohr in
June of 2005. (Doc. 27, pp.-38; Doc. 7536, p. 4; Doc. 780, p. 12; Doc. 75
59, p. 4). Mr. Mohremained a DynCorp employee until January of 2010. (Doc.

27, p. 33; Doc. 7%9, p. 4). AMIP was “authored, created, develdpeand

X For purposes of ruling on the parties’ motions for summary judgment, the Court assames
AMIP was developed jointly by Mr. Mohr and Mr. Sampson and that Mr. Sampson akkigne
interest in the AMIP source code to Mr. MohrSegéDoc. 353 (AMIP copyright registration
listing Mr. Mohr and Mr. Sampson as-aathors); Doc. 32 (assignment of AMIP copyright
from Mr. Sampson to Mr. Mohr)).
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completed prior to [Mr. Mohr’s] employment at SES,” which began on January 15,
2010. (Doc. 750, p. 2; Doc. 780, pp. 3334; Doc. 104, p. 1). Therefore,
AMIP is a work prepared by a DynCorp employee. But that, by itself, is not
enough to corigute a work made for hire.

The statutory definition of a “work made fbire” also requires the Court to
examine whether creating AMIP fell within the scope of Mr. Mohr's employment.
17 U.S.C. § 101. “Scope of employment” is a term of @roity. for Creative Non
Violence v. Reid490 U.S. 730, 740 (1989). “It is .. well established that [w]here
Congress uses terms that have accumulated settled meaning .urtiercommon
law, a court must infer, unless the statute otherwise dictates, thateSsmgeans
to incorporate the established meaning of these terdagld v. Mans 516 U.S.

59, 69 (1995) (internal quotation mark omitted and alterations in origoabtiGg
Reid 490 U.S. at 739).

In Reid the Supreme Court referred to “the general common law of agency”
as articulated in the Restatement (Second) of Agency 8§ 228 (1958) when
interpreting the meaning of terms like “employee,” “employer,” and “scope of
employment” under the Copyright AcReid 490 U.S.at 740. Under the
Restatement (Send) of Agency, “[c]londuct of a servant is within the scope of
employment if, but only if: (a) it is of the kind he is employed to perform; (b) it

occurs substantially within the authorized time and space limits; [and] (c) it is
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actuated, at least in pafty a purpose to serve the master.” Restatement
(Second) of Agency 8§ 228(1) (1958). A servant’s conduct does not fall “within the
scope of employment if it is different in kind from that authorized, far beyond the
authorized time or space limits, or too little actuated by a purpose to serve the
master.” Restatement (Second) of Agency § 228(2).

After the Supreme Courissued theReid decision the American Bw
Institute published a new Restatement of Agency. Under the Restatement (Third)
of Agency “[a]n employee acts within the scope of employment when performing
work assigned by the employer or engaging in a course of conduct subject to the
employer’'s control.” Restatement (Third) of Agency 8§ 7.07(2) (2006).
Conversely, “[a]Jn employee’s act is not within the scope of employment when it
occurs within an independent course of conduct not intended by the employee to
serve any purpose of the employerld. Under the formulation of “scope of
employment” in both the Restatement (Second) and theatesstnt (Third), the
employee’s intent isnportant™

Under either version of thRestatement's criteria for agenaje record
demonstrates conclusively that Mr. Mohr’s work on AMIP wathin the scope of

his employment witibynCorp.

12 The Eleventh Circuit evaluated the Restatement (Second) definition of scapplofment

in M.G.B. Homes The Cout has located no opinion in which the Eleventh Circuit has examined
the definition of “scope of employment” under the Restatement (Third) in the tohgex

copyright case.
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The recordestablishes that Mr. Mohr's conduct in creating the AMIP
program was the type of work DynCorp employed him to perform. When Mr.
Mohr and Mr. Sampson began writing the code for the program, DynQolp’s
title for each wascomputer programmer.” (Doc. 33, p. 122pc. 758, 1111, 14;

Doc. 7510, p. 15575-12; Doc. 7521, | 8; Doc. 8@, 112). In Mr. Mohr’'s May

2008 performance review, DynCorp lauded Mr. Mohr because he could be “given
the end product desire[d] and he [would] design a program to do it.” (Ddd@,75

p. 4). The manager who completed the review explained that because of Mr.
Mohr’'s skills and his ability to “handle[] all computer programming for our
facility,” DynCorp’s customer, the United States Army, did not have to hire
another contractor to handle programming of the computers at the San Angelo
facility. (Doc. 7518, p. 4). When asked in his deposition if one of the things he
did for DynCorp was work on the AMIP program, Mr. Mohr replied, “Yes, sir.”
(Doc. 7510, p. 153).

The record also demonstrates that Mr. Sampson and Mr. Mohr completed
much of the work within authorized time and space lims. Mohr testified that
he worked on the AMIP program at the San Angelo facility and at h@bue. 33,

p. 122; Doc. 7510, p. 153)* At the San Angelo facility, Mr. Mohr and Mr.

3 There is ample evidence that DynCorp knew that Mr. Mohr worked long hours, and the
company did not discourage Mr. Mohr from doing sBege.g, Doc. 75-18, pp. 3-4; Doc. 75-
20, p. 2). Evenif that were not the casdyd work that Mr. Mohr performed at home would not
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Sampson shared an office. (Doc-&51115-16). There is no evidence in the
record that Mr. Sampson worked on the AMIP program at Mr. Mohr's home; it
appears from the record that the two men coordinated their efforts at the San
Angelo facility. Mr. Mohr used servers and other equipmiecated at the San
Angelo facility to develop AMIP (Doc. 7521, § 17;Doc. 7559, p. 9, # 1p
Whenthe memory fothe computer that he was using to design the AMIP program
was not adequate for the task, Mr. Mohr asked permission for a computer upgrade
from Terry Hurley, one of Mr. Mohr’s superiors at DynCor(Doc. 7517, p. 2

Doc. 7518, p. 5 Doc. 7521, 1 16.

As evidenced by various email exchanges, Mr. Mohr consulted with
DynCorp personnel and U.S. government persomselheand Mr. Sampson
created the AMIP program to ensure that the program would serve DynCorp’s
purposes well.(Docs. 7513, 7514, 7515, 7516, 7518, 7531)."* For example

in a 2008 email, Mr. Mohr asked recipients with U.S. Army email addresses like

automatically exempt AMIP from the application of the wéwk-hire doctrine.See Le v. City of
Wilmington 736 F. Supp. 2d 842, 849-50 (D. Del. 20a#)d, 480 Fed. Appx. 678 (3d Cir.
2012) (citingGenzmer v. Public Health Trust of Miami—Dade Cou8fy© F. Supp. 2d 1275,
1281-82 (S.D. Fla. 2002), aRbuse v. Walter & Assocs., L.L,.613 F. Supp. 2d 1041, 1058
(S.D. lowa 2007)) (holding employee cannot avoid application of viarkire doctrine solely
based on performing work off-houas home)Miller v. CP Chems., Inc808 F. Supp. 1238,
1240, 1244 (D.S.C.1992) (finding employer owned copyright on computer progreated by
employee—at employees home, and for which employee received no compensasolely for
purpose of simplifyig employees workrelated duties)Marshall v. Miles Labs., Inc647 F.
Supp. 1326, 1330 (N.D. Ind.1986) (stating that wiarkhire doctrine cannot be avoided merely
by preparing work during non-working hours in place not controlled by employer).

* The documents cited refer to PDMSS, but Mr. Mohr asserts that PDMSS is singalylya
name for AMIP. (Doc. 86-4, | 16).
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his to reviewsome of his worKand let [him]know if that's how if s suppose[d]
to beor should a changestmade.” (Doc. 784, p. 2). In another 2008 email, Mr.
Mohr advised that he made requested changes to the AMIP progixoc. 7515,
p. 2). This evidence demonstrates not only that Mr. Mohr tailored his work to
serve DynCorp’s purposes but also that DynCorp controlled the work that Mr.
Mohr and Mr. Sampson were doing on the progra#mother email from 2008
forecloses any doubt about Mr. Mohr’'s purposes. In the email, Mr. Mohr made
clear his understanding of the importance to DynCorp of the program he was
writing and his commitment to the success of the program. (De20,75. 2).

Thus, the recorddemonstrates that creation of tA#MIP programwas the
kind of work thatDynCorp employedr. Mohr to perform Mr. Mohr worked on
the program within authorized time and space linli#ls, Mohr's work onthe
AMIP programwas subject to DynCorp’s controhnd Mr. Mohr intended the
AMIP program to serve DynCorp’suposa and meet DynCorp’s needshdre is
no dispute of material fact in this regar8eeRestatement (Second) of Agency §
228(1)(a);Restatement (Third)faAgency § 7.07(2).

Given the state of the facts and law as described above, onlyttanwri
agreement that expressly assigned all copyright interests in AMIP to Mr. Mohr
could prevent DynCorp from being considered the author of AMIP under the

Copyright Act. Seel7 U.S.C. § 201(b). The record discloses exactly the opposite.
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Mr. Mohr executed an employee agreement with DynCorp in which he agreed to
“promptly make full disclosure and assign to the Company any ideas, discoveries,
inventions, developments or improvements conceived or made by me seitigr
or jointly with others, during the period of my employment with the Company
relating to Company business, development programs or contemplated interests.”
(Doc. 7529). The undisputed facts in the record compel the concldsairthe
requirements of the wottor-hire doctrine are satigft, and Mr. Mohr is not the
author of AMIP for purposes @f copyright ation.
b. Estoppd

Mr. Mohr argues that even if his copyright in AMIP is invalet should
prevail on his copyright infringement claim because 8B& Mr. Sowershould
be estopped from asserting the invalidityhed copyright. (Doc. 76, pp. 431).
Counsel for Mr. Mohracknowledgeshat no court hasndorsed théheory thata
party mg invoke the equitable principlef estoppel to establishn infringement
claim, butthat, of course, is not dispositivéDocs. 76,109. The Court concludes
that Mr. Mohr’s estoppel argument fails not becauss itovel but because the
record does not support Mr. Mohr’s argument

“The doctrine of equitable estoppel is groundefdimess. Bahamas Sales
Assoc., LLC v. Byer§01 F.3d 1335, 1342 (11th Cir. 2012).

In all cases, the lynchpin for equitable estoppel is equity, and the point
of applying it. . .is to prevent a situation that would fly in the face of
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fairness. The purpose of the doctrine is to prevepasgy] from, in
effect, trying to have his cake and eat it.too

Id. (quotingIn re Humana Inc. Managed Care Litigatia285 F.3d 971, 976 (11th
Cir. 2002) (citations omitted) (internal quotation marks omitted)y'd on other
grounds sub nomPacifiCare Health Sys., Inc. v. Bodk38 U.S. 401 (2003)
Applied here, estoppel would prevent SES #rd Sowersfrom “relying on the
[AMIP copyright] when it works to [the defendants’] advantage” and “repudiating
it when it works to [the defendants’] disadvantagiel”’

There are five elements of federal common law equitable estoppel:

“(1) the party to be estopped misrepresented material facts; (2) the

party to be estopped was aware of the true facts; (3) the party to be

estopped intended that the misrepresentation be acted on or had reason

to believe the party asserting the estoppel would rely on it; (4) the

party asserting the estoppel did not know, nor should it have known,

the true facts; and (5) the party asserting the estoppel reasonably and
detrimentally relied on the misrepresentation.”

Dawkins v. Fulton Cty. Got’ 733 F.3d 1084, 1089 (11th Cir. 2013) (quoting
Busby v. JRHBW Realty, In&13 F.3d 1314, 132@.1th Cir. 2008)). Mr. Mohr
asserts that equitable estoppel should save his infringement claim because Bud
Sowers urged him to copyright his code, SES represémat it owned the AMIP
copyright, and SES profited from the seeming validity of the copyrigDoc. 76,
p. 18; Doc. 109, pp. 845). None of these arguments persuades the Court.

It would“fl y in the face of fairness” to apply the doctrine of estoppel to Mr.
Sowers. Assuming for purposes of summary judgmentMhaSowers urged Mr.
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Mohr to copyright theAMIP program Mr. Sowers did so as an employee of the
U.S. Army; Mr. Mohr obtained his copyright registration on February 24, 2010,
but Mr. Sowers did nolkeave his civilian job with the U.S. Army and join SES
until 2012. (Doc. 38; Doc.72-3, p. 12). There is no evidence that M8owers
understood the legal implications of the wdok-hire doctrine such that he would
have appreciated the fact that Mr. Mohr could not obtain a valid copyright for the
AMIP program because DynCorp owned thights tothe AMIP source code.

As between Mr. Sowers and Mr. Mohr, if either of thesas aware of the
work-for-hire concept in 2010, the record demonstrates that it was Mr.. Midie
copyright certificate that he received in February 28gflicitly sates that AMIP
Is not a“work made for hire.” (Doc. 38). Mr. Mohr must have provided that
information in his January 2010 copyright application. (Doc. 33, pp2120 Mr.
Mohr explained that héndicatedin his copyright application that Mr. Sowers
should havérights andpermissions” for the copyright because “there was a lot of
governmenistuff entailed in the program, and | just wanted to do it . . . the right
way.” (Doc. 33, p. 121% Thus, even if he did not understand the finer points of
the work-for-hire doctrine in 2010, Mr. Mohr was aware generally, at a minimum,

that others such as the U.S. Army had an interest in the AMIP program.

15 Mr. Mohr did not have assistance of counsel when he coetblds copyright application.
(Doc. 33, p. 121).
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Mr. Mohr’'s estoppel argument fares no better with respect to SE®8re T
certainly is plenty of evidence the record that SES used the AMIP program to its
advantage ints contract negotiations with Boeing, and SES obtained lucrative
contracts with Boeing because of SES’s ability to manage the depopulation process
efficiently with the use of AMIP, BMIP, and DMR. But there is no evidence that
SES knew when it engaged in those negotiations that the AMIP program belonged
to DynCorp rather than Mr. Mohr. Mr. Mohr received his certificate of copyright
registration just a few weeks after he went to work for SE8. Mohr gave SES
written authorization to use AMIP a few weeks after he received the copyright
certificate. (Doc. 3%). In the license, Mr. Mohr represented that he owned the
copyright for AMIP. (d.).

The record reflects two conversatidietweerMr. Mohr and SES personnel
concerning the ownership of AMIBarly in Mr. Mohr's employmentvith SES
One conversation took place between Mr. Mohr and SES’s IT manager when Mr.
Mohr attempted to load AMIP onto SES’s servers. (Doel72pp. 68). When
asked if he had an end user license agreement that would allow SES to use AMIP,
Mr. Mohr responded that AMIP was his and SES could have it. (Det7,/@p.

7-8). During a second conversation, Mr. Mohr's supervisor at SES requested
permission from Mr. Mohto use AMIP. (Doc. 740, pp. 16862; Doc. 27, p.

46). Such a request is consistent with Mr. Mohr’s supersgismderstanding that
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AMIP belonged to Mr. Mohr.Thus, there is no evidence that SES was aware of
the true fact that DynCorp, not Mr. Mohnwoed the AMIP program. If anyone
knew the true facts concerning the circumstances under which the AMIP program
was created, it was Mr. Mohr, not SES. The fact that SES benefittedttieom
AMIP program is not sufficient to support application of the doctrine of equitable
estoppel.

Absentevidence osome form of conduct that has unfairly tipped the scales
of justice, the Court cannot use equitable estoppel to prevent the dismissal of a
claim thatis legally insufficient. Therefore SES is not estoppedoim asserting the
work-for-hire defense to Mr. Mohr’s copyright infringemeciaim.

3. Copying of Protected Elements

Even if Mr. Mohr could demonstrat that he owns a valid copyrightis
claim still would fail as a matter of law because cannot provehat SES has
infringed his copyright on the 2010 AMIP progransmith v. Casey741 F.3d
1236, 1241 (11th Cir. 2014)The mere fact that a work is copyrighted does not
mean that every elemeaot the work may be protectedFeist Publications, Inc. v.
Rural Tel. Serv. C.499 U.S. 340, 348 (1991). A plaintiff may pursue an
infringement claim only for “protected expression” thata$ such importance to
the copied work that the appropriation is actiondblePeter Letterese rad

Associates, Inc. v. WatlInst. of Scientology EnterpriseS33 F.3d 1287, 1300
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(11th Cir. 2008) (internal quotation marks omitted and alterations in original)
(quotingMiTek Holdings, InG.89 F.3dat 1554) see alsd_eigh v. Warner Bros.
212 F.3d 1210, 1214 (11th Cir. 20Q0)p prove that a work has been copied, “the
plaintiff [] must establish specifically that the allegedly infringing work is
substantially similar to the plaintiff's wonkith regard to its protected elemerijs
(emphasis in original)To evaluate the secomdement of an infrigement claim, a
court must be able ttfilter[] out all unprotectable material” in the copyrighted
work. Bateman v. Mnemonics, In@9 F.3d 1532, 1550 (11th Cir. 1996).

When, as in this case, the copyrighted work is a compgutegram, the
filtering process entails an examination of source codlas is where Mr. Mohr
hits an evidentiary roadblock that he cannot surmbaenausgeas noted earliehe
cannot produce a copy of AMIP’s@rce code as it existed whenregisteredhe
2010 AMIP program with the U.S. Copyright OfficéDoc. 7510, pp. 4641).

Mr. Mohr has produced 5@omputerfiles that e deposited with the
Copyright Office. It is undisputed that those 50 fibemstituteonly a portion of
theregistered 2010 AMIP program. Mr. Mohr also has produdddP ONE, a
work that predates the regisered 2010 AMIP program. No file in AMIP_ONE

was modified later than September 4, 20(@oq, 866; Doc. 868, 110.b)!* SES

' The admissibility of AMIP_ONE is in dispute. (Docs. 98, 101). For the purposeessisg
Mr. Mohr’s ability to establish the elements of a copyright infringement claienCiburt will
assume that AMIP_ONE would be admissible at a trial in this action.
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has produced SES AMIP, a version of AMIP that futzes AMIP’s registration.
(Doc. 868, 115—9. The files in SES AMIP were modified between November 8,
2007 and August 23, 2013. (Doc.-86110.c). Of the 50 files that Mr. Mohr
deposited with the Copyright Office when he registered a copyright on AMIP
201Q 18 files exactly or closely match at least one file in AMIP_ONE and at least
one file in SES AMIP. (Doc. 88, 110.d). Sixteen of the depositddes match
only AMIP_ONE or SES AMIP, and degendo not match any files imither
AMIP_ONE or SES AMIP. (Doc. 88, 110e, f,g). Thus, Mr. Mohr cannot
produce a complete source code for the copyrighted 2010 AMIP program, and the
Court cannot perform the required filtering analysis of that progra

Mr. Mohr argues that “AMIP_ONE provides a ‘clear roadmap by which to
decipher’ the content of the copyrighted work .” (Doc. 76, pp. 2930 (quoting
Indyne, Inc. v. Abacus Tech. Cqrg76 F. Supp. 2d 1278, 12&1 (M.D. Fla.
2012),aff'd, 513 Fed. Appx. 858 (11th Cir. 2013)).In the opinion of Mr. Mohr’s
expert, “[m]ost of the lines of the AMIP computer program can be established, as
they existed at the time of the copyright registration, by” comparing lines of code
that exist in the same forin AMIP_ONE and SES AMIP. (Doc. 88, 114).
However, that conclusion is undet by the expert's own findinghat the
deposited files include source code thppears in neither AMIP_ONE n&ES

AMIP, or appearsn only one of those programgDoc. 868, 10e, 1, g).
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Sixteen files, at least, were present in the registered version of AMIP but not
in AMIP_ONE or SES AMIP. Mr. Mohr has offered no means of gauging how
many more files appeared only in the registered version of AMIIA. addition,
attemping to reconstruct the registered version of AMIP by comparing
AMIP_ONE with SES AMIP leaves open the question of what to do when
AMIP_ONE and SES AMIP do not matchOn the evidence presented to the
Court, filling these gaps$o recreatethe registeredversion of AMIP with source
code from either MIP_ONE or SES AMIP wouldentail pure speculation
Therefore, the Court must conclude that Mr. Mohr is unable tolyze the
copyrighted work, and the Court cannot conduct an infringement anal$&es
generaly InDyne, Inc. v. Abacus Tech. Carp87 Fed. Appx. 552, 554 (11th Cir.
2014) (affirming an award of attorney’s fees to a defendant made by the district
court to “deter future litigants from suing for infringement of software copyrights
without being ate to produce the software céjé’

B. StateLaw Claims

In addition to his copyright infringement claim based on federal law, Mr.

Mohr asserts a series of state law claims in his amended compaasDac. 35).

" The Court does not mean to suggest that a copy of source code that predatesitheeceftif
registration for a@pyrighted computer progranever carbe used to identify the original
constituent parts of the program. AMIP_ONE simply is not up tdéetslein this caseMr.
Mohr’s inability to present a complete version of the copyrighted source code smpacinly
the filtering process but also Mr. Mohr’s ability to prove that the original éspéthe
copyrighted program are substantially simtathe offending programBateman 79 F.3d at
1542.
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To date, he Court has exercised supplemental jurisdiction over the state law claims
because “they form part of the same case or controversy under Alitiofethe
United States Constitution.” 28 U.S.C. § 1367(a). With the eliminatiadr.
Mohr's federal claim, the Countnhay consider whether it should continue to
exercise jurisdictiomver Mr. Mohr’s state law claims28 U.S.C.8 1367(c) (“The
district courts may decline to exercise supplemental jurisdiction over a claim under
subsection (a) if .. the district court has dismissed all claims over which it has
original jurisdiction. . ..").

“[lln the usual case in which all fededaw claims are eliminated before
trial, the balance of factors to be considered under the pendent jurisdiction
doctrine—judicial economy, comenience, fairness, and comitywill point toward
declining to exercise jurisdiction over the remaining stateclaims. Carnegie
Mellon Univ. v. Colhill, 484 U.S.343, 364 n.7(1988) This case is not an
exceptionto that general rule Although the Cod hasbecomefamiliar with the
parties, claims, and evidence in this case, the efforts of the parties and the Court
have been directed primarily toward Mr. Mohr’s copyright infringement claim.
Now that the federal copyright infringemenlkaim is resolved there is little
judicial economy to be gained by retaining jurisdiction over state law claims that

have received less attention.
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In addition, judieal economy will be served bgismissal of the state law
claims to the extent Mr. Mohr takes advantage of the opportunity to assess which
of his state law claimpotentiallyremain viable. Whenthe Courtaskedwhether
Mr. Mohr’s state law claims could proceed if his copyright infringement claim
failed, Mr. Mohr’s counsel indicated that the claim for a conspiracy between Mr.
Sowers and SES could stand alone. (Doc. 109, p. 67; Doc. 35:-9d). Mr.
Mohr’s counsel also stated that it was unclear under Alabama case law whether th
undelying wrong required to support a conspiracy claim had to be “a tort separate
from conspiracy” or could be “a wrong in the broader sense.” (Doc. 109, pp. 68
69). An Alabama state court is an appropriate forum for an examination of
unresolved questiond state law.

Therefore, the Court will dismiss Mr. Mohr's state law claims without
prejudice so that Mr. Mohr may pursue those claims in state court if he wishes.
See28 U.S.C. § 1367(d) (setting deadline for filing state law claims in state court
following resolution of federal claims).

V. Conclusion

For the reasons discussed above, the CGRANTS the defendants’
motion for summary judgment (Doc. 73). The CourtDENIES Mr. Mohr's
motion for partial summary judgent (Doc. 76). The CourDENIES SES’s

motions to exclude the report and testimony of plaintiff's expert and to sisike
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moot. (Doc. 70, 98). The CouENIES Mr. Mohr’'s motion to supplement his
evidentiary submissions as moot. (Doc. 107). SES has not pursued its
counterclaim. (Doc. 43). Therefore, the Court dismisses that claim without
prejudice. By separate ordenetCourt will entea final judgment consistent with
this memorandum opinion

DONE andORDERED this August 31, 2016

Wadit S Hosod

MADELINE HUGHESHAIKALA
UNITED STATES DISTRICT JUDGE
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